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unless an alternative remedy is available. This "remedy" has enabled
trade unions and their members to obtain relief, though they are
prevented from directly enforcing certain contracts by the Trade
Union Act, 2871, s. 4. It is also an obvious convenience in a dispute
between a ratepayer and his local authority or between two local
authorities to be able to have the law determined in its application
to a particular case without seeking a coercive remedy. Somewhat
similar is the practice of local authorities agreeing to state a case on
points of law for the decision of the court. An action for a declara-
tory judgment or the statement of a special case must be based on a
concrete case which has arisen. The courts will not give answers to
questions propounded in the form of hypothetical cases. Nor can
the judges be asked to give advisory opinions on points of law.1 The
remedy by declaration has the advantage that it may be valuable
when other remedies are spent. Thus in Barnard v. National Dock
Labour Board, [1953] 2 Q.B. 18,2 where the Board had delegated its
disciplinary powers to a port manager without statutory authority,
certiorari did not lie to quash an order which suspended certain
dock workers because an application for that remedy would have
been out of time. But the court, without laying down the bounds of
its jurisdiction, expressed itself competent and willing to declare any
injustice as unlawful in the absence of any available remedy and
further to restrain that injustice by an injunction. The court stated
that this discretionary relief would only be used sparingly, without
defining the bounds of its application; it is, however, available against
domestic as well as administrative courts.3
An example of the check which may be imposed upon the exercise Surcharge,
of discretionary power is to be found in the surcharge upon the indi-
vidual members of a council which is responsible for excessive or
illegal expenditure. The power of disallowance and surcharge is
vested in district auditors who are appointed by the Ministry of
Health, but enjoy independence from his control in the exercise of
their powers.4 A right of appeal from a surcharge ordered by a dis-
trict auditor lies to the High Court, but an alternative right of appeal
lies to the Minister of Health if the amount of the surcharge does not
exceed £500. An unsuccessful appeal to the High Court cannot be
followed by an appeal to the Minister.5 Both the court and the
Minister have a power to remit the surcharge and this power may be
1	See Consultation of the Judiciary by the Executive, by E. C. S. Wade, 46 L.Q.R.
169; and p. 479, post* for references to the Judicial Committee of the Privy Council.
2	Cooper v. Wilson, [1937] 2 K.B. 309 for an early example of this jurisdiction,
and compare  Toowoomba Foundry Proprietary Ltd, v. The Commonwealth
(1945), 71 C.L.R. 545 at p. 584.
9 Lee v. Showmen's Guild, [1952} 2 Q.B. 329.
4	Part VI., Chap. 3, C.
5	The King v. Minister of Health, ex pane Dore, [1927] 1 KJ3. 765.
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